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FOREWORD

During the course of this Review, I received many e-mails, letters and submissions from
members of the public and from participants in the education sector. I am most grateful to all of

them.

I met with many who had the challenging task of educating me regarding the work of the College
and some of the issues facing teachers, principals, supervisors and Boards of Education. The
staff of the Ontario College of Teachers was unstinting in their assistance to help me understand

their processes, policies and issues. To all of them I express my sincere thanks.

To the Registrars and senior staff of the College of Nurses of Ontario, the Royal College of
Dental Surgeons of Ontario, the College of Physiotherapists of Ontario, The College of
Physicians and Surgeons of Ontario, and the CEO and a number of Benchers of The Law Society
of Upper Canada, my heartfelt thanks for the time you took to share with me your knowledge,

insights and experience, from which I have liberally borrowed for this Review.

A particular thank you to Sarah Nath, Barry Stork and my counsel Lynn Mahoney, of Gowling
Lafleur Henderson LLP, for their tremendous efforts to ensure this review became a fait

accompli.



I BACKGROUND AND INTRODUCTION

A. Terms of Reference / Scope of Review

In August 2011, I was retained by the Ontario College of Teachers (the “College”), a
professional self-regulating body, to review its Intake, Investigation and Discipline Procedures
and Outcomes, and its Dispute Resolution Program and consider whether they protect the public

interest (the “Review.”)’

I was also asked, more specifically, to examine and consider issues including communication
and publication practices, impartiality and timeliness of adjudication, training and legal support,
appropriateness of disciplinary outcomes, confidentiality and the handling of concerns about its

Members.

As part of the process of conducting this Review, I undertook discussions with key stakeholder

groups and other interested parties® and reviewed relevant reports.

I will examine the issues in the context of the history and evolution of the College and the

College Committees responsible for these functions.

" Attached as Annex A is a copy of the Terms of Reference.
* Attached as Annex B is a list of review participants.



B. History of the Ontario College of Teachers

Prior to the establishment of the Ontario College of Teachers, the Minister of Education alone
had the power to cancel or suspend a teacher’s certificate. In doing so, the Minister considered
the recommendations made by the Relations and Discipline Committee of the Ontario Teachers’

Federation acting pursuant to the Teaching Profession Act.

In May 1993, the Ontario government established the Royal Commission on Learning “to ensure
that Ontario youth are well-prepared for the challenges of the 21¥ century.” In December 1994,
after extensive public consultation, the Commission completed its report, For the Love of
Learning, which recommended the establishment of the Ontario College of Teachers as the

professional self-regulatory body for teaching:

The Commission believes that the teaching profession in Ontario must now be
considered equal to other established professions. Structures such as the Ontario
Teachers Federation and its affiliates are in place to protect the economic interests
and workplace rights of teachers. They also respond to some of the professional
development needs of teachers, but not to the need to develop the profession of
teaching itself.

In order to promote teaching to full professional status, we propose that a
provincial self-regulatory body, a College of Teachers, be established. The
College would be responsible for determining standards of teaching practice,
regulating initial and on-going teacher certification, and accrediting teacher
education programs, both pre-service preparation and on-going professional
development. A majority of members of the College would be professional
educators selected by their peers, but there would be substantial representation
from the public, that is, non-educators. The fuller details of membership should
be determined by the Ministry and education stakeholders, with the aim of
achieving a balance between education providers and consumers.

’ Ontario, Royal Commission on Learning, For the Love of Learning, online: Ministry of Education
<http://www.edu.gov.on.ca/eng/general/abes/rcom/full/royalcommission.pdf> at 1.



Having said that professional educators should form the majority of its governing
council, we do not see the college as an extension of the teacher federations and
associations... Whatever mechanisms are adopted, it is critical that no one interest
group have undue influence in the College.”

Following on this recommendation, on December 14, 1995, the government introduced Bill 31,
and the Ontario College of Teachers Act, 1996° (the “Act”), received Royal Assent in June 1996,
establishing the Ontario College of Teachers’ authority to regulate and govern the profession of

teaching.

Composition of Council

The College’s First Council (May 1, 1997 — November 1, 2000) was composed of 31 persons, 17
of whom were elected by and from members of the College, and 14 of whom were appointed by
the Lieutenant Governor in Council. Of the 17 elected members, there were three designated
positions: one supervisory officer, one employee of a private school and one employee of a

faculty of education.

The election regulation® at that time did not designate a specific position for principals or vice-
principals because until April 1, 1998, principals and vice-principals could be members of the
Ontario Teachers’ Federation and eligible for election in the broad teacher category. At this time

five principals sat on Council. It was not until May 16, 2000, that a regulation came into force

* Ontario, Royal Commission on Learning, For the Love of Learning, online: Ministry of Education
<http://www.edu.gov.on.ca/eng/general/abes/rcom/full/royalcommission.pdf> at 282-284.

>S.0. 1996, c. 12 (“the OCTA”). Attached as Annex C is a copy of the OCTA.

® First Election, O. Reg 344/96.



adding a fourth designated position, for a principal/vice-principal, since they were no longer part

of the Ontario Teachers Federation.

The total elected and appointed individuals on Council remained the same (17 and 14
respectively). There were 13 members of teacher unions, plus the four designated teacher related

positions, and 14 appointed positions.

On January 28, 2004, a Toronto Star article reported that the government was considering
changing the structure of the College so that its governing Council would be “dominated” by
teachers’ unions.” Education Minister Gerard Kennedy was reported to have said that “working
teachers” should have a majority on the College’s 31-member governing Council. The Toronto
Star reported that the previous week teacher unions wrote a joint letter to Kennedy calling for 21
seats on the Council to be assigned to “classroom teachers,” up from 13. The Toronto Star
article stated that Kennedy hoped to “depoliticize” the selection process by discouraging the

unions from running “slates” of endorsed candidates for Council.

On March 2, 2006, the government introduced Bill 78 which received Royal Assent on June 1,
2006. The Bill changed the composition of the Council and created the Public Interest

Committee, a purely advisory committee to the Council, comprised of public appointees.

As a result, there is a 37 member Council, 23 of whom are elected members of the College, and
14 are appointed by the Lieutenant Governor in Council.® Of the 23 elected members, there are

the four designated positions.

" Tan Urquhart, “Teachers college tests Kennedy” Toronto Star (28 January 2004) A.13.
Y O0CTA, s. 4(2).



In the current Council, of the 23 elected members, 19 are members of teacher unions, one a
member of a principal/vice-principal association, and three employed in other aspects of

teaching.

Members who hold senior elected or appointed positions in teacher unions, if elected to Council,

are required to resign from these union positions before taking their seat on Council.’

Almost 45 years ago, the Honourable James C. McRuer examined professional self-regulation in
the Ontario Royal Commission’s Inquiry into Civil Rights. He explained that the legislative
grant of self-regulation to a professional body is conferred for the purpose of the protection of

the public:

The granting of self-government is a delegation of legislative and judicial
functions and can only be justified as a safeguard to the public interest. The
power is not conferred to give or reinforce a professional or occupational status...
“is self-government necessary for the protection of the public?” No right of self-
government should be claimed merely because the term “profession” has been
attached to the occupation...'’

The McRuer Report identified the inherent risks of handing over powers of self-regulation:

The traditional justification for giving powers of self-regulation to any body is
that the members of the body are best qualified to ensure that proper standards of
competence and ethics are set and maintained. There is a clear public interest in
the creation and observance of such standards. This public interest may have
been well served by the respective bodies which have brought to their task an
awareness of their responsibility to the public they serve, but there is a real risk
that the power may be exercised in the interests of the profession or occupation

® Election of Council Members, O. Reg. 293/00, s. 7.1(8) and Sched. 1.
' Ontario, Royal Commission, Inquiry into Civil Rights, Report No. 1, Vol. 3 (Toronto: Queen’s Printer, 1968-
1971). The Honourable James C. McRuer, Commissioner at 1162.



rather than in that of the public. This risk requires adequate safeguards to ensure
that injury to the public interest does not arise.''

C. Objectives of the College

The objectives of the College'? may be summarized as follows:

e to regulate the profession of teaching and to govern its members;
e to develop, establish and maintain qualifications for membership in the College;

e to accredit professional teacher education programs and ongoing education programs
offered by post-secondary educational institutions and other bodies;

e to issue, renew, amend, suspend, cancel, revoke and reinstate certificates of qualification
and registration, including additional certificates for supervisory officers;

e to provide for the ongoing education of members of the College;

e to establish and enforce professional standards and ethical standards applicable to
members of the College;

e to receive and investigate complaints against members of the College and to deal with
discipline and fitness to practise issues;

e to communicate with the public on behalf of the members of the College.

D. Council Committees

Four of the Council Committees are: the Investigation Committee which investigates complaints
about Members; the Discipline Committee which adjudicates complaints against Members; the

Fitness to Practise Committee, which addresses fitness to teach; and, the external Public Interest

' Ontario, Royal Commission, Inquiry into Civil Rights, Report No. 1, Vol. 3 (Toronto: Queen’s Printer, 1968-
1971). The Honourable James C. McRuer, Commissioner at 1166.
2.0CTA4, 5. 3(1).



Committee which is an advisory committee to Council."

i. Investigation Committee

The Council of the College appoints at least seven of its members to the Investigation
Committee.'* At least two of those members must be appointees of the Lieutenant Governor in
Council.”” No person who is a member of the Discipline Committee or the Fitness to Practise

16

Committee can be a member of the Investigation Committee. ~ The Chair of the Investigation

Committee appoints the Chair of the panel who must be a member of the Committee.'”

ii. Discipline Committee

The Council appoints at least 11 of its members to the Discipline Committee'® of which at least
four must be appointees of the Lieutenant Governor in Council.'” The Council appoints one of

the members as Chair.?°

Section 17 of the Act provides that a Discipline panel must consist of at least three persons,”' a

majority of which must be members of the Committee.”> The panel must include at least one

3 The College also has the following committees: executive, accreditation, accreditation appeal, editorial board,
election, finance, human resources, nomination, quality assurance, registration appeals, standards of practice and
education and steering.

4 0CTA4, 5. 25(1).

5 0CTA4, 5. 25(2).

1 0CTA4, 5. 25(3).

7 General, O. Reg. 72/97, 5. 21(2).

. 0CTA4, 5. 27(1).

¥ 0CTA, 5. 27(2).

0 0CT4, 5. 27(3).

1 OCTA, s. 17(2)(#1).

2 OCTA, s. 17(2)(#2).



elected member of the Committee and at least one Lieutenant Governor in Council appointee.”
There may also be a panel member from a roster of eligible panellists.”* The Chair of the
Discipline Committee appoints the Chair of the panel who must be a member of the

Committee.”’

The “roster of panellists” must be current or former members of Council or a person appointed
by the Lieutenant Governor in Council.”® The Registrar must develop procedures for
maintaining a list of members of the roster.”” The Council appoints one of its employees as the
Registrar and can appoint one or more deputy registrars.”® The Registrar serves as secretary to

the Council and is the chief executive officer of the College.”

ii. Fitness to Practise Committee

Council appoints at least five of its members to the Fitness to Practise Committee.”® At least one
of the members must be a Lieutenant Governor in Council appointee.’’ Council appoints the

Chair.*?

2 OCTA, 5. 172)#3).

* OCTA, s. 17(2)(#4). Pursuant to this section one can be a Member of a Discipline Committee panel without being
a Member of the Discipline Committee. Pursuant to s. 17(3) of the OCTA, the Council may establish a roster of
eligible panellists for a committee consisting of such persons as the Council considers qualified to serve as Members
of a panel of the committee. Section 17(4) of the OCTA also permits the Lieutenant Governor in Council to appoint
such persons to a roster of panellists as he or she considers appropriate. Section 33 of the College by-laws provides
additional rules re: roster of panellists.

* General, O. Reg. 72/97, s. 22(2).

*® College by-laws, s. 33.01. Attached as Annex D are selected excerpts of College by-laws.

7 College by-laws, s. 33.02.

#0CTA4, 5. 9(2).

¥ OCTA, s. 4(3) and s. 9(3).

°0CT4, 5. 28(1).

1 OCTA, 5. 28(2).

2 0CTA4, 5. 28(3).



Council or the Executive Committee may direct the Fitness to Practise Committee to hold a
hearing and determine any allegation of incapacity of a Member of the College.”> The Fitness to
Practise Committee must also hear and determine matters directed or referred to it by the
Investigation Committee or by the Registrar.>* Matters directed or referred to this Committee are

heard by a three person panel selected pursuant to s. 17 of the Act.”

iv. Public Interest Committee

The Minister of Education appoints at least three, and no more than five persons, who are not
Members of the College to the Public Interest Committee, and designates one as Chair.>® This
Committee is to advise the Council with respect to the duty of the members of Council and staff,
to serve and protect the public interest in carrying out the College’s objectives and to perform

such other duties as may be prescribed by the regulations.”’

Duty to Serve and Protect the Public Interest

Section 3(2) of the Act states the College has a “duty to serve and protect the public interest” in

carrying out its objectives. The Act does not define “public interest.”

Since 2006, the Public Interest Committee has advised Council regarding public interest issues.

The following comments of the Public Interest Committee in its report “Finding the Meaning in

3 0CTA, 5. 29(2).

*OCTA, s.31(1)(a).

% General, O. Reg. 72/97, s. 25(1).
* 0CTA4, 5. 17.1(2) and (3).

T OCTA, s. 17.1(6).



the Public Interest” are insightful:

The College is an integral part of the society that it serves. Educators are both
leaders and members of the community. As a regulatory body responsible for one
of society’s most cherished responsibilities — preparing our young people to play a
meaningful role in society — the College must be driven by the statutory
imperative to act in the public interest, despite the lack of legislative clarity as to
what that means.’®

A former Registrar of the College, Joe Atkinson, formulated the College’s mandate in the
following manner:
My wish... is for the College to guarantee to the public that there is a certified,
qualified teacher in every classroom, that they are competent, and that students
are safe in the charge of those people...*’
The issues in this Review are considered in the context of the College’s mandate and the

framework set out above.

** “Ontario College of Teachers Defining the Public Interest — Summary Report”, online: Ontario College of
Teachers <http://www.oct.ca/publications/PDF/public_interest summary e.pdf>.

3% Ontario College of Teachers, News Release, ““Teachers’ Teacher’ Joe Atkinson Retires as College Registrar”,
online: Ontario College of Teachers <http://www.oct.ca/media/news_releases/atkinsontribute.aspx?lang=en-CA>.

10



II DESCRIPTION OF EXISTING PRACTICES AND PROCEDURES

A. Intake

All queries made to the College are directed to the Intake Unit of the Investigations & Hearings
department to be addressed. Queries consist of inquiries from members of the public, including

Members of the College and School Boards.

When a query is received it is often not entirely clear whether the matter: (a) is within the
College’s jurisdiction; (b) relates directly to professional misconduct, incompetence or
incapacity; or (c) is an “employability” issue that would more appropriately be resolved by the
school or employer. In 2011, the College received approximately 1,200 queries and
approximately 1,000 queries in each of the five preceding years. The majority of these queries
do not result in the opening of an Intake file. Many are related to matters not within the mandate
of the College, e.g. teachers employed at private schools who are not members of the College or

curriculum matters that are redirected to the Ministry of Education, etc.

In 1998, 117 Intake files were opened; a peak of 272 were opened in 2009; and 242 were opened

in 2011.

In a typical year, over 50% of the Intake files opened are the result of Registrar’s complaints,

which include notifications from School Boards.

11



Local Resolution

Where there is a link to professional misconduct, incompetence or incapacity, the matter is
immediately transferred to the Investigation Department. Where appropriate, having regard to
the overriding concern for the protection of the public interest, “local” or informal resolution
may be attempted. Informal resolution strategies will not be contemplated if a student is at risk
of harm or injury.** Possible strategies used in informal, local resolution may include referring

potential complainants to the teacher, principal or superintendent.

If a public complainant is not agreeable to informal resolution, Intake staff will send the
complainant a package including brochures about the process, and a Complaint Intake Form, to

assist in filing a formal complaint with the College.

College by-laws require a complaint to be in writing, to include the name of the Member who is
the subject of the complaint and a description of the conduct or actions of the Member about
which the complaint is being made. In addition, where the complaint comes from a member of
the public or a Member of the College, the complaint must contain the full name, address and

telephone number of the person making the complaint.”!

When a formal written complaint is received by the College, Intake staff may still attempt
informal resolution if the complainant agrees. If there is no resolution, the formal written
complaint is transferred to the Investigation stage, and thereafter, only the Investigation

Committee is authorized to determine how a complaint will be addressed.

* Information provided to the Review from College staff.
! College by-laws, s. 28.01.

12



Employer/Board Reports

The Act requires a Member’s employer (School Board) to report to the College certain criminal
offences and when members are terminated or restricted in their duties as a teacher. The Act

mandates certain employer reports be made within 30 days.*

Employers can be penalized for
contravening these requirements.” When the College receives such an employer notification,

the Registrar may proceed with a formal complaint as the complainant.

Length of Stay at Intake

The average length of time a matter remains at the College’s Intake stage is 42 business days.

Longer timelines occur when, for example, the complainant does not respond to the Intake staff.
Delays can also result when employers or public complainants are unsure or are following other
leads to deal with the matter and/or, in the College’s view, it is a matter that could be best
resolved elsewhere. Some of these files are “abandoned” subject to the Registrar exercising

his/her option to proceed with the matter.

Delay at Intake will also occur if the employer reports or complaint forms contain insufficient

detail and require follow up and clarification.

Another circumstance which contributes to delay in commencing an investigation occurs when

the College learns of questionable conduct by a Member through, for example, an external

2. 0CTA, s. 43.2(1).
B OCTA, 5. 48.1.

13



source such as the media. The College normally waits for the employer to report the incident
before proceeding. However, if a report is not received, and the College has independent
knowledge of probable misconduct or incapacity, the Registrar would normally lodge the

complaint.

Staffing constraints have contributed to slower turnaround during times of high volume and

competing responsibilities.

B. Investigation

In some circumstances, at a very early stage, an investigator may utilize a Request for Direction.
This allows the Investigation Committee to review the file and determine whether investigation
is necessary and whether the matter should proceed. This is a worthwhile procedure for matters
where there exists a substantial question, whether the issue is within the College’s mandate or

whether it is “frivolous, vexatious or an abuse of process.”

In the usual circumstances, the staff investigator assigned to the complaint will prepare a
summary of the allegations and request confirmation from the complainant that the summary is
an accurate reflection of the complaint. The investigator will often ask the complainant for
further information regarding the allegations and attempt to collect all relevant information. The
Member is then notified of the complaint and advised that they have at least 30 days in which to
submit in writing any explanations or representations concerning the matter.* This notice must

include reasonable information about any allegations contained in the complaint, which can

* 0CTA, s. 26(3)(b).
14



include information from the complainant, witnesses, employers and other agencies.* The
investigation report and the Member’s response (if there is one) are then submitted to a three
person panel of the Investigation Committee. Neither the Member nor the complainant is present

at the meeting of the Investigation Committee.

The Committee panel has many options as to how to dispose of a complaint. Based on the
information it receives, the panel may decide to dismiss the complaint,*® caution or admonish the
Member*’ (if issues need to be addressed but do not warrant a disciplinary hearing), refer the
matter in whole, or in part, to the Discipline Committee for a hearing if the information suggests
incompetence or professional misconduct™ or refer the matter to the Fitness to Practise
Committee for a hearing if the information suggests the Member may be incapacitated.” The
Investigation Committee may also take such other action as it considers appropriate in the
circumstances provided that action is not inconsistent with the Act, the regulations or the by-

50
laws.

The Investigation Committee may also consider, reject, modify or ratify a Memorandum of

Agreement that has been voluntarily reached by the parties through Dispute Resolution.

The Investigation Committee is mandated by section 26(9) of the Act to use its best efforts to
dispose of a complaint within 120 days of it being filed with the Registrar. This timeline

commences once the complainant has signed and returned the Request to Initiate Investigation

¥ 0CTA, s. 26(4).

. 0CTA, s. 26(5)(b).
. 0CTA, s. 26(5)(c).
® OCTA, s. 26(5)(a).
¥ 0CTA, s. 26(5)(a).
0 0CTA, 5. 26(5)(d).

15



(RIT) to the investigator.

The mandatory language of section 26(9) of the Act requires the Investigation Committee to
consider and investigate complaints regardless of whether the conduct or actions of the Member
are being considered by another agency or body. However, if there is a parallel criminal
investigation the College often utilizes a “hiatus process” which puts the matter on hold pending

the completion of the criminal investigation.

C. Dispute Resolution

“Suitability” Considerations

In order to promote the resolution of complaints, the College has developed a procedure referred
to as the Dispute Resolution Process. To be suitable for Dispute Resolution, a complaint must be
one that may be resolved in the public interest, without a full investigation or hearing.
Mitigating and aggravating factors in the particular case are used to assess suitability for Dispute

Resolution.

The College believes certain matters may not be suitable for Dispute Resolution, such as:

e the Discipline Committee has not previously dealt with a similar issue;

e the member has demonstrated an ongoing pattern of inappropriate conduct;
e criminal proceedings are ongoing;

e there are incapacity issues;

e there are highly contentious issues that impact school communities;

16



e the Member denies the essence of the complaint.”'

The College currently does not use the Dispute Resolution Process for complaints that relate to

sexual misconduct by a teacher. This has not always been the case.

A matter can enter the Dispute Resolution Process at any stage in the complaint process. If the
matter appears to be one that the Investigation Committee would typically not refer to the
Discipline Committee for a hearing, attempts at Dispute Resolution occur at the Investigation
stage. In addition, matters referred to the Discipline Committee may be assessed for Dispute

Resolution suitability at that stage.

At the Investigation stage, the Dispute Resolution Officer conducts an assessment review and
prepares a report to the investigator, advising whether or not the matter in their view is suitable
for Dispute Resolution. The investigator sends the Dispute Resolution assessment to the

Registrar for approval.

A complainant and Member must both agree to the Dispute Resolution Process. If there is no
mutual agreement to engage in the process, the matter proceeds through the usual investigation

and/or hearing process.

As the Dispute Resolution Process is voluntary, the complainant or the Member may withdraw
from the process at any time. In addition, the College representative may stop the process if it is

not consistent with the public interest.

*! Information provided to the Review from College staff.

17



The Process

If a matter has been assessed as suitable for Dispute Resolution and the parties have agreed to
participate, it is assigned to a Dispute Resolution Officer for attempted resolution. The Dispute
Resolution Officer provides the Registrar a memorandum outlining proposed outcomes for
his/her comment. Ifthe Dispute Resolution Officer receives the “go ahead” from the Registrar,
the Dispute Resolution Officer commences the process of negotiating a resolution with the
parties or their lawyers. If an agreement is reached, a draft Memorandum of Agreement
(“MOA”) is created. The terms of the MOA ought to reflect how an Investigation Committee

would likely dispose of similar matters.

When the Secretary of a School Board reports a matter involving “incompetence” to the

52

College,” the Secretary must be a signatory to any MOA (e.g. unsuccessful Teacher

Performance Appraisals).

When the parties have signed the MOA, it is forwarded to the Registrar for consideration and, if

approved, signature. It is then forwarded to the Investigation Committee for its consideration.

For the MOA to become final and binding, the appropriate committee of the College, typically,
the Investigation Committee, must ratify the MOA. The Committee may also reject the MOA
entirely or propose changes. If either the complainant or the Member does not accept the

proposed changes, the complaint proceeds as if Dispute Resolution had not taken place.

32 Education Act, R.S.0. 1990, c. E.2, s. 277.40(1) and 277.40.5(1).
18



Similar procedures are followed for Dispute Resolution at the Discipline Committee stage.

All discussions during the Dispute Resolution Process are confidential and without prejudice to
the parties. If the matter is not resolved during the Dispute Resolution Process, or if the MOA is
not ratified, members of the panel that rejected the MOA will not take part in subsequent

consideration of the complaint.

Where a Dispute Resolution MOA includes conditions to be satisfied by the Member, a file is
opened by the Dispute Resolution Officer to ensure the Member complies with those conditions.
Dispute Resolution Officers also prepare summaries of Dispute Resolution decisions for
Professionally Speaking/Pour parler profession (the official publication of the College) and
complete public register forms to ensure that notations are placed on and removed from the

public register as appropriate.

D. Discipline

If the Investigation Committee refers a matter to Discipline for a hearing, the file is (as earlier
mentioned) assessed for Dispute Resolution suitability. If not considered suitable, it is
forwarded to external prosecutors to issue the Notice of Hearing, make full disclosure and take
all necessary steps to effectively and efficiently move the matter to a hearing before the

Discipline Committee.

A Notice of Hearing summarizes the allegations against the Member. A summary of the
allegations and the date of the hearing is available on the College’s website 10 days before the

hearing date.

19



A pre-hearing is normally scheduled at the earliest reasonable time. There is no set timeframe

for a pre-hearing.

Disclosure of the College’s case to the Member is governed by the Act. Prior to a hearing the
Member must be given the opportunity to examine “documents that will be given in evidence at

the hearing.””’

The Hearing

Hearings are formal, quasi-judicial proceedings and occur before a three-person panel of the
Discipline Committee (or the Fitness to Practise Committee). The panels function independently

from the College and receive legal advice from independent legal counsel.

Hearings of the Discipline Committee are open to the public but the Discipline panel may make

an order that the public be excluded from a hearing, or any part of a hearing, if satisfied that:

e matters involving public security may be disclosed;

¢ financial or personal or other matters may be disclosed at the hearing of such a nature that
the desirability of avoiding public disclosure of them in the interest of any person
affected or in the public interest outweighs the desirability of acceding to the request of
the person who is alleged to be incapacitated,

e aperson involved in a civil or criminal proceeding may be prejudiced;

e the safety of a person may be jeopardized.’*

3 OCTA, s. 32(3).
* OCTA, s. 32(9).
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Powers of Discipline Committee

There are 30 acts defined as “professional misconduct.””

The Discipline Committee may find a Member “incompetent” if:

...the member has displayed in his or her professional responsibilities a lack of
knowledge, skill or judgment or disregard for the welfare of a student of a nature
or extent that demonstrates that the member is unfit to continue to carry out his or
her professional responsibilities or that a certificate held by the member under this
Act should be made subject to terms, conditions or limitations.>®

If the Discipline Committee, after a hearing, finds a Member guilty of professional misconduct

or incompetence it may direct one or more of the following:

e the Registrar to revoke any certificate held by the Member under the Act;

e the Registrar to suspend any certificate held by the Member under the Act for a stated
period, not exceeding 24 months;

e the Registrar to impose specified terms, conditions or limitations on any certificate held
by the Member under the Act;

e the imposition of a penalty be postponed for a specified period and not be imposed if
specified terms are met within that period.”’

For Members found guilty of professional misconduct, the Discipline Committee may also order

one or more of the following:

e that the Member be reprimanded, admonished or counselled by the Committee or its
delegate and, if considered warranted, direct that the fact of the reprimand,

> Professional Misconduct, O. Reg. 437/97, s. 1. Attached as Annex E is a copy of the Professional Misconduct
regulation.

*0CT4, 5. 30(3).

T OCTA, s. 30(4).
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admonishment or counselling be recorded on the register for a specified or unlimited
period;

e afine in an amount that the Committee considers appropriate, to a maximum of $5,000;
e the finding and the order of the Committee be published, in detail or in summary, with or
without the name of the Member, in the official publication of the College and in any

other manner or medium that the Committee considers appropriate in the particular case;

e fixed costs to be paid by the Member to the College.’®

When the Discipline Committee concludes that an allegation of professional misconduct or
incompetence was not proven, the Member can request this determination be published in the

official publication of the College.>”

The Discipline Committee must serve its decision, with reasons, on the parties and the
complainant.”® Where the hearing was closed, it may serve its decision on the complainant

without reasons.®!

A party to a proceeding before the Discipline Committee may appeal to the Divisional Court.”?

E. Fitness to Practise

Fitness to Practise Committee panels hear and determine matters related to incapacity of
Members. The panel determines whether the Member is unfit to carry out his or her professional

responsibilities. The Fitness to Practise Committee panel may revoke the Member’s teaching

* 0CTA, 5. 30(5).
 OCTA, s. 30(8).
°0CT4, 5. 32(13).
1 OCTA, s. 32(14).
2.0CT4, s. 35(1).
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certificate,”” suspend the Member’s teaching certificate for up to 24 months®* and/or impose
specific terms, conditions or limitations on a certificate.”> Such terms may include requiring the
production of evidence satisfactory to the Committee that any physical or mental condition or

disorder in respect of which the penalty was imposed has been resolved.®

Fitness to Practise Committee hearings take place in the same manner as Discipline Committee

hearings, except they are generally not open to the public.®”’

Having described the structures, processes and procedures at the College of Teachers, I will now

highlight some of the issues that have been raised and recommend some solutions.

% 0CTA4, s. 31(3)(#1).
% 0CT4, 5. 313)(#2).
% 0CTA, s. 31(3)(#3).
% OCTA, s. 31(4).
7. 0CT4, s. 32(8).
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11 DISCUSSION OF ISSUES

It has become clear to me that two primary challenges face the College. Transparency and
efficiency. Many of the issues raised with me during the consultations which I will address in
this Report can largely be resolved if transparency and efficiency become a focus of the College.
In addition, I will make specific recommendations relating to procedural and legislative changes

that I believe will better serve the mandated “public interest.”

A. Improved Communication with the Public

It surprised me how little is known of the role of the College, even amongst members of the
teaching profession. The College should better explain its role to its membership as well as the
public. This would include explaining the scope of the College’s mandate and the distinction
between its responsibility and the responsibility of School Boards. Both the College and the
School Boards must be clear in their dialogue with the public as to the role each plays in
overseeing teachers’ professional responsibilities. There needs to be a delineation of matters that
should be reported to the College, matters that should be reported to the Board and matters that

may properly be reported to either.

Communication will assist with the goal of transparency. The Public Interest Committee in 2010
recommended conducting research into the general public’s awareness of the College and its
mandate. Council did not act on this recommendation. It is clear from my consultations,
however, that Council must develop a communications strategy so that its role is clear and

available to all.
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B. Form of the Complaint

The College’s by-laws require a complaint filed pursuant to s. 26 of the Act to be in writing.®®
The Health Professions Procedural Code® (“HPPC) provides for a “recorded” complaint.”® I
believe the College’s public mandate would be better fulfilled if its by-law was changed to
permit, as does the HPPC, a “recorded” complaint. I recommend the by-law be changed so as

not to exclude or reject complaints made in a form other than writing.

C. Emplover Reports to College

Legislation governing mandatory reporting of certain conduct to the College by employers

(generally School Boards) is far from clear and results in confusion.

There is a lack of clarity between the College and the employer regarding the “triggers” for the
reporting, the timeframe and the information to be provided. The Act requires an employer to

report to the College within 30 days the termination of a Member or “restrictions on the

9571

member’s duties.”” The Act provides an employer must “promptly” report to the College when

it becomes aware of certain specified criminal charges or conduct.’”

School Boards across the province differ in their understanding of the scope of their reporting

obligation. The College needs to better define, for the School Boards, the meaning of terms such

%% College by-laws, s. 28.01.

% Schedule 2 of the Regulated Health Professions Act, 1991, S.0. 1991, c. 18. Attached as Annex F are selected
excerpts of the HPPC.

" HPPC, 5. 25(4).

1OCTA4, 5. 43.2.

7 0CT4, 5. 43.3.
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as “restrictions on the member’s duties,” for consistency across the province.

The College on occasion learns of misconduct from a media report rather than from a School
Board. School Boards must be mindful of their obligation to report misconduct to the College to

assist it in carrying out its mandate.

School Boards frequently do not provide all relevant material related to a complaint and fail to
provide material in a timely manner. The Act clearly requires the School Board and others
designated by the regulations to provide the College with information including “personal

information” in respect of Members of the College.”

It would be helpful if legislation provided a fairly tight timeframe within which the School Board
is to provide the information. Legislation should also require that all relevant information be
provided. It would include all relevant information which relates directly or indirectly to the

matters being investigated.

We have also been advised that there is not always timely notification to the Member of a
complaint. I suggest School Boards provide a copy of their reporting letter to the Member. With
“public” complaints, I see no reason why the College would not advise the Member as soon as
practicable of the complaint. The Member should be kept apprised of the status of the complaint.
The Member should be provided with, at the very least, a summary of all the information known
to the College and be updated so the Member is able to make a meaningful response to the

investigators and the Investigation Committee.

B0CTA, s. 47(1).
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D. The Investigation

It is important that members of a self-regulating profession respond to a complaint in a timely
fashion. This problem is not unique to the Ontario College of Teachers. Other self-regulating

bodies face similar problems, see Law Society of Upper Canada v. Fleming:

The failure of the member to respond to the Society’s inquiries is a serious matter.
A self-regulating profession cannot operate if its members do not respond to its
inquiries. Nor can a self-regulating profession have the confidence of the public
if its members do not demonstrate that they will co-operate in a system of self-
governance which has been given in trust by the public to that organization.”

The College should not grant Members indeterminate time to reply. The Act should be amended
to permit a maximum of 60 days to reply. The College should proceed if there is no response

within the prescribed period.

The complexities of the relationship between the College, School Boards, Children’s Aid
Societies and police was addressed by the Honourable Sydney L. Robins in his Report
Protecting Our Students: A Review to Indentify and Prevent Sexual Misconduct in Ontario
Schools.” Mr. Robins noted the interplay between all these bodies in serving the public interest

by protecting students:

There appears to be a level of suspicion between some teachers’ unions and
children’s aid societies that is inconsistent with the ability of each to perform their
respective jobs to their fullest potential. This level of suspicion is not confined to
the relationship between teachers’ lawyers and children’s aid societies but may
represent a broader level of distrust between children’s aid investigators and the
defence bar generally. Some of this tension is inevitable, given their respective

™ Law Society of Upper Canada v. Fleming, 2005 ONLSHP 30, [2005] L.S.D.D. No. 74 at para. 9.
> The Honourable Sydney L. Robins, Protecting Our Students: A Review to Identify & Prevent Sexual Misconduct
in Ontario Schools (Toronto: Ontario Ministry of the Attorney General — Queen’s Printer for Ontario, 2000).
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responsibilities. However, there is much room for improvement. Everyone
involved in our educational system has an interest in protecting students.”

As mentioned earlier, the College has a “hiatus” process if there is a concurrent criminal
investigation. If a Member is the subject of multiple investigations, including a College
investigation, I recommend the College should only in exceptional circumstances place an
investigation in hiatus pending criminal or Children’s Aid Societies investigations. There may
be instances when it is expedient and efficient to place a College investigation on hold, or if the

police or Children’s Aid Societies request the College to do so.

The need for better sharing of information between the College, School Boards, police and
Children’s Aid Societies has been raised in the course of many meetings that I held. Formerly
proposed section 182 of the Ontario Child and Family Services Act’’ provided for the sharing of
information. This section was never proclaimed in force and is spent. Section 182 would have
permitted a service provider to disclose a person’s “record”’® without any consent, to, inter alia,
a peace officer, if the service provider believed on reasonable grounds that failure to disclose the
person’s record was likely to cause the person or another person physical or emotional harm and
the need for disclosure was urgent. It would be useful if such an obligation existed and was

extended to agencies such as the College.

Section 48 of the Ontario College of Teachers Act provides that every person engaged in the

administration of this Act shall preserve secrecy with respect to all matters that come to his or

7% The Honourable Sydney L. Robins, Protecting Our Students: A Review to Identify & Prevent Sexual Misconduct
in Ontario Schools (Toronto: Ontario Ministry of the Attorney General — Queen’s Printer for Ontario, 2000) at 283.
"R.S.0. 1990, c. C.11.

78 “record” ... means all recorded information... that (a) relates to the person; (b) is recorded in connection with the
provision of an approved service, or a service purchased by an approved agency, to the person or a member of the
person’s family, and (c) is under the control of a service provider.
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her knowledge in the course of his or her duties and shall not communicate any of those matters
to any other person except: (a) as may be required in connection with the administration of this
Act and the regulations and by-laws or any proceeding under this Act or the regulations or by-
laws; (b) to his or her counsel; (c) with the consent of the person to whom the information

relates; or (d) to the extent that the information is available to the public under this Act.

The Regulated Health Professions Act, 19917 (“RHPA”) provides for broader exceptions to the
non-disclosure of what would otherwise be confidential information, including “to a body that

9580

governs a profession inside or outside of Ontario”™ and “to a police officer to aid an

investigation undertaken with a view to a law enforcement proceeding or from which a law

enforcement proceeding is likely to result.”'

I understand the College of Physicians and
Surgeons of Ontario has recently requested further exceptions to this duty of confidentiality to

recognize the importance of sharing necessary information among others in the medical field so

as to better protect the public.

The College of Teachers’ Public Interest Committee indicated®> that an expansion of the
exceptions to the statutory duty of confidentiality would be consistent with a number of vehicles
through which the College currently collects or discloses information that would otherwise be
confidential. ~For example, the College may now collect, use and disclose confidential
information with other entities having the same designation as an “investigative body” under
federal privacy legislation. Also, the College may require entities, such as private schools, to

disclose information that is “personal information” within the meaning of provincial privacy

7'8.0.1991, c. 18.

% RHPA, s. 36(1)(c).

S RHPA, s. 36(1)(e).

%2 Public Interest Committee Workplan for the 5™ Council.
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legislation (see s. 47(1) of the Act). As a result, the Public Interest Committee believed that an
expansion of the exceptions to the statutory duty of confidentiality to the following entities

would be appropriate, a recommendation with which I agree:

e abody that governs a profession inside or outside of Ontario;

e a police officer to aid an investigation undertaken with a view to a law enforcement
proceeding or from which a law enforcement proceeding is likely to result.

In addition, I recommend that there be much greater sharing of information between the College
and School Boards, in both directions. I encourage the College and the Ministry to implement

such changes.

The College has requested section 48 of the Act be amended to allow the College to provide a
Member’s response to a complainant. Although teacher and principal concerns about this were

raised in October 2010, Council passed a motion to request amendment to the legislation.™

In my view, the Member’s response should be provided to the complainant except where the
response would unnecessarily exacerbate the tension between the Member and the complainant.

In which case, a summary of the response may be provided.

%3 The motion passed read as follows:

That Council request an amendment to the introductory paragraph of's. 48(1) of the Ontario College of Teachers Act
as well as to s. 48(1)(a) that is similar to that contained in s. 36(1)(b) of the Regulated Health Professions Act, with
the following recommended language:

48.(1) Every person employed, retained or appointed for the purposes of administration of this Act and every
member of a Council or committee of a College shall keep confidential all information that comes to his or her
knowledge in the course of his or her duties and shall not communicate any information to any other person except,

(a) in connection with the administration of this Act including, without limiting the generality of
this, in connection with anything relating to the registration of members, complaints about
members, allegations of members’ incapacity, incompetence or acts of professional misconduct or
the governing of the profession;
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Another suggestion made by the Public Interest Committee which promotes expediency and the
public interest is to allow the Registrar, in an emergency situation, to appoint an investigator if
the Registrar believes the Member’s conduct is likely to expose a student to harm or injury, and

there is no time to seek the approval of the Executive Committee.**

This is similar to the power contained in s. 75(2) of the HPPC.*> 1 recommend that such

authority be given to the Registrar.

E. Dispute Resolution at Investigation Committee

The College has 18 policies and procedures related to Dispute Resolution, but there are currently
no legislative provisions related to the process. The College has suggested that clear legislative
authority and direction regarding the use of the Dispute Resolution Process would be of

assistance. I agree.

Dispute Resolution policies provide that protection of the public interest is the central focus of
all Dispute Resolution activity.*® The policies outline procedures to ensure the public interest is

protected:

e The Registrar only enters into agreements that, in his or her view, protect the public

interest and are similar in scope and nature to the result expected following a full

% September 27, 2011 Report of the Public Interest Committee.

% HPPC, s. 75(2).

The Registrar may appoint an investigator if,
(a) the Registrar believes on reasonable and probable grounds that the conduct of the member exposes or is
likely to expose his or her patients to harm or injury, and that the investigator should be appointed
immediately; and
(b) there is not time to seek approval from the Inquiries, Complaints and Reports Committee.

% Information provided to the Review from College staff.
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investigation or contested hearing

e The College Committee considering Dispute Resolution matters only ratifies those

agreements that, in its view, protect the public interest

However, notwithstanding the College policies and procedures, the public perception is that
matters are dealt with behind the “Dispute Resolution screen.” A major problem facing the
Dispute Resolution Process is that of transparency. I believe, consistent with long-standing
practices in Civil, Criminal and Family law, as well as at many self-regulating Colleges, it is
important that there be a Dispute Resolution Program at the College. However, the Dispute
Resolution Program must be clear in its scope. The Program, its policies and procedures must be
readily available to the public on the College’s website. A Committee considering such a
resolution must be totally transparent as to the existence of the agreement and the reasons why

the Committee accepts it.

If the complaint, if proven, would likely result in the Member receiving a caution or
admonishment by the Investigation Committee, that matter should be in the Dispute Resolution
stream. Such decisions should not, in the normal course, be publicized nor should the
information be entered on the register. The complainant, however, should be notified of both the
process and the result. Other matters should not be resolved by way of Dispute Resolution at the

Investigation Committee stage.

To promote efficiency, a single member of the Investigation Committee should have authority to

dispose of such matters. The single member model is currently provided for in the College’s
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Rules of Procedure for pre-hearings.®” I recommend a similar procedure be authorized and

available for Memorandum of Agreement resolutions.

The Dispute Resolution Officer should take all reasonable steps to consult with the School
Board, or complainant who is a member of the public, before reaching an agreement with a
Member regarding a complaint. However, it should be clear that the final decision to place an

agreement before the Investigation Committee rests with the College.

Notwithstanding the above comments, where the allegation relates to sexual abuse or sexual
misconduct, it should not be eligible for Dispute Resolution at the Investigation stage. These
matters must be dealt with in the public forum of a Discipline Committee hearing, after referral

by the Investigation Committee.

Fast Track Process

If there has been a criminal conviction for the same conduct that is before the College, and the
Member wishes to plead guilty or for any reason the Member is not contesting the allegation, the
complaint should be “fast tracked” directly to the Discipline Committee, thus avoiding

unnecessary delay of further investigation.

I recommend legislation be amended to permit, on consent of all parties, a matter be sent directly

to the Discipline Committee.

%7 Rules of Procedure of the Discipline Committee and of the Fitness to Practise Committee, Rule 6.01(2).
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F. Investigation Committee Process

The range of authority of an investigation committee has been aptly described by the Superior

Court (Ont.) in McKee v. Health Professions Appeal and Review Board:

The nature of the powers conferred upon the ... Committee is indicative of its role
in the statutory scheme: it has no power to make determinations or findings of fact
concerning incompetence, incapacity, failure to meet standards or professional
misconduct. Rather, its role is to screen complaints and to stream them. By reason
of its composition and the ambit of its jurisdiction, the ... Committee is a
specialized body having particular sensitivity and experience with issues that arise
in complaints concerning members of the College. As well, it is apparent from the
powers conferred by the legislation that the ... Committee is vested with the
discretion as to where and how to allocate the College’s resources in dealing with
complaints it receives.™

The College’s Investigation Committee dealt with 70 matters in 1998, 220 matters in 2009 and
172 matters in 2011.* Of these, between 1998 and 2009, the Investigation Committee referred
26% - 47% to either the Discipline Committee or the Fitness to Practise Committee. A higher

proportion, almost 50%, were referred in 2011.%

i. Complaints not Forwarded for Investigation

The Investigation Committee considers and investigates complaints regarding the conduct or
actions of a Member of the College made by: (a) a member of the public; (b) a Member of the
College; (c) the Registrar; or (d) the Minister.”! However, the Investigation Committee shall

refuse to consider and investigate a complaint if, in its opinion: (a) the complaint does not relate

% McKee v. Health Professions Appeal and Review Board, [2009] O.J. No. 4112 at para. 13 (Div. Ct.).
% These statistics do not include withdrawn or abandoned matters.
% Of those not referred, some were issued cautions or admonishments and some were resolved through Dispute

Resolution.
1 OCTA, 5. 26(1).
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to professional misconduct, incompetence or incapacity on the part of a Member; or (b) the

.. . . 92
complaint is frivolous, vexatious or an abuse of process.

“Frivolous, Vexatious or an Abuse of Process”

There has been a significant decrease in the number of complaints found not to relate to
professional misconduct, incompetence or incapacity, or found to be frivolous, vexatious or an
abuse of process. The number of complaints that were not investigated were 55 (2008), 55

(2009), 5 (2010) and 7 (2011).”

Since January 2010, the Investigation Committee has received training from legal counsel in the
interpretation of “frivolous, vexatious or an abuse of process.” I have reviewed some of the

training materials and find they explain well the appropriate criteria.

Should the test of “frivolous, vexatious or an abuse process” be reconstructed? What type of

complaints do not require a full investigation?

In a case involving the Police Services Act, the Ontario Court of Appeal held, when considering
whether a complaint is “frivolous or vexatious,” the Committee should be satisfied there is a

reasonable basis or an “air of reality” to the evidence before proceeding to the next stage.”

The test used for assessing whether complaints to the Canadian Judicial Council are “frivolous

%2 OCTA, s. 26(2).

%3 Information provided to the Review from College staff.

% Corp. of the Canadian Civil Liberties Assn. v. Ontario (Civilian Commission on Police Services), [2002] O.J. No.
3737 at para. 67 (C.A.).
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and vexatious” includes: . trivial, vexatious, made for an improper purpose, manifestly

. . . 95
without substance, or does not warrant further consideration...”

Some suggest where the subject matter of a complaint has already been investigated in another
forum (e.g at the School Board) and found not to be substantiated, the College should exercise its
discretion to treat the complaint as frivolous and vexatious, unless the complainant has new
relevant information that could not have been known at the time that the prior investigations
were completed, or evidence to suggest that the prior investigations failed to consider relevant

information that was available at the time.

To ensure the College is not a duplicative adjudicator, to conserve resources and to meet its
statutory obligation for the timely disposal of complaints, particularly for employer reports, the
Investigation Committee should ask themselves: (1) has the School Board made findings of fact
with respect to the complaint; (2) if so, has the School Board dealt with the matter in a manner
that adequately protects the public interest; and (3) has the complainant been advised of the
nature of the School Board’s decision. Ifso, the Committee should give serious consideration to
whether it should further investigate and/or refer the matter to the Discipline Committee or the

Fitness to Practise Committee.

To enable the Investigation Committee to be more effective in screening complaints which ought
not proceed, language should be added to s. 26(2) of the Act, that the Investigation Committee

shall decline to investigate if “it was made for an improper purpose, manifestly without

% Canadian Judicial Council, “Procedures for Dealing with Complaints made to the Canadian Judicial Council about
Federally Appointed Judges”, s. 3.5(a)(i), online: Canadian Judicial Council <http://www.cjc-
ccm.ge.ca/cmslib/general/CJC-CCM-Procedures-2010.pdf>.
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substance, does not warrant further consideration, or is not in the public interest to further

investigate.”

Prosecutorial Viability Assessment

The Investigation Committee, when considering referring a matter to the Discipline Committee,
should, in most cases, obtain a prosecutorial viability assessment from the College’s external
counsel. This should assist in reducing the number of matters that are ultimately withdrawn at

the Discipline Committee hearing stage.

ii. Delays

As of September 23, 2011, there were 308 open investigations, 79 of which were in Dispute
Resolution.”® Of the 308, 26 (just over 8%) were beyond the 120 days since the Request to
Initiate Investigation was signed. Of the 26 cases, eight were delayed because the Member’s
response had not been received, six were delayed awaiting information from the employer,
police services, courts, Children’s Aid Societies or requested medical information, two were
delayed awaiting witness responses and one was delayed because of difficulty reaching the

Member for notification.

Although it appears there is a reasonable explanation for these delays, it is important that all the
participants, from College staff, to School Boards, to Members, make a concerted, focused effort

to ensure these matters move forward in a timely fashion.

% Information provided to the Review from College staff.
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The Act provides the Investigation Committee “shall use its best efforts” to dispose of a
complaint within 120 days of it being filed with the Registrar.”’ College policy outlines

investigation timelines and expectations.

The Health Professions Procedural Code provides for a series of steps that must be taken if the
panel has not disposed of a complaint within 150 days, including providing the member and
complainant with written notice and reasons for the delay as well as the new expected date of

disposition.”®

I recommend similar provisions in the Ontario College of Teachers Act to provide a consistent

approach for delayed matters and allow more transparency to the reasons for the delay.

ii. Disclosure

The College is mandated to provide reasonable information about any allegations contained in
the complaint to the Member.” The Member must also be given the opportunity to examine,

100

before the hearing, any documents that will be given in evidence at the hearing. The issue

arises as to when that disclosure should be made.

Disclosure should occur as soon as possible, beginning at the Investigation stage and continuing
throughout so the Member or, as is usually the case, Member’s counsel is made aware as soon as

practicable what the Member is facing or potentially facing. The earlier in the process full

T OCTA, s. 26(9).
% HPPC, s. 28(3) and s. 28(4).
% OCTA, s. 26(4).
°0CT4, 5. 32(3).
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disclosure is made, the greater the likelihood that the matter will, in the public interest, proceed

in an expedient and fair manner.

iv. Consideration of Prior Decisions

The Act does not contain provisions requiring the Investigation Committee to consider prior

Investigation, Discipline and Fitness to Practise decisions involving the Member.

The Public Interest Committee recommended the Investigation Committee consider previous
decisions involving a Member made by the Investigation Committee, Discipline Committee or
Fitness to Practise Committee, unless the earlier decision did not relate to professional

misconduct, incompetence or incapacity on the part of the Member.'"'

After considering the recommendation, the Investigation Committee directed staff to develop

guidelines which were adopted by the Investigation Committee.'®*

The HPPC specifically provides that their Investigation Committee “when investigating a
complaint or considering a report currently before it, consider all of its available prior decisions
involving the member, including... all available prior decisions involving the member of the
Discipline Committee [and] the Fitness to Practise Committee... unless the decision was to take

no further action...”'%

I recommend guidelines similar to the HPPC be embodied in regulation or legislation.

%1 public Interest Committee Workplan for the 5™ Council.
192 Information provided to the Review from College staff.
1% HPPC, s. 26(2).
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V. Reporting to School Board

The sufficiency of the provisions in the Act governing the College reporting back to the School

194 The nature of

Boards about the decisions of the Investigation Committee was raised with me.
what is reported determines whether the current and/or former employers get notified, and of

what they get notified.

There should be no distinction.

The Act should be amended such that the requirements are the same for the College reporting

back to notifying and current employers.

G. Discipline Committee Process

The Honourable James C. McRuer in the Ontario Royal Commission’s Inquiry into Civil Rights

described the authority to discipline members of a self-regulating profession:

The most obvious feature of the power of a self-governing body to discipline its
members is that it is clearly a judicial power within the meaning we have given to
that term, i.e., it consists of the independent and impartial application of pre-
determined rules and standards; no element of policy should be present in the
exercise of this power. It is a power whose exercise may have the most far-
reaching effects upon the individual who is disciplined. The sanction imposed
upon one who has been found guilty of professional misconduct may be anything
from a reprimand to expulsion from the profession... it is vital that procedural
safeguards to ensure fairness be clearly established and rigorously observed.'*

1 0CTA, s. 43.2(4) and s. 43.4(1).
1% Ontario, Royal Commission, Inquiry into Civil Rights, Report No. 1, Vol. 3 (Toronto: Queen’s Printer, 1968-
1971). The Honourable James C. McRuer, Commissioner at 1181.
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When reviewing the Discipline Committee process, issues relating to efficiency and transparency
are apparent. There are concerns about the timeliness of the entire process. The impact of these
delays can be significant. If the discipline process does not quickly and appropriately deal with
matters of professional misconduct and incompetence, the public interest is not being served.
Furthermore, if its decisions are not accessible and widely disseminated, the public cannot have

confidence that the public interest is being protected.

School Boards have expressed concerns about outstanding complaints. When decisions remain
pending for a lengthy period, significant costs are incurred. The teacher is placed on
administrative leave. The School Board must pay a supply teacher. The delay in the
communication of decisions can be a distractor in the work of schools and School Boards.
Additionally, teachers who are under investigation, and who choose to move to another school
district, create difficult situations for School Boards during the reference checking process.
While recognizing the complexity of the process, timely information is critical. Like the School
Board, the Member who is the subject of the discipline proceeding deserves an early conclusion

to outstanding allegations.

The number of matters dealt with by the Discipline Committee has decreased steadily over the
last few years - from 61 in 2009 to 37 in 2011."% The large majority of discipline hearings
proceed with an agreed statement of facts and joint submission on penalty. Since 2005, there
have only been 46 fully contested discipline hearings. Of these 46 hearings, 34 were heard over

one or two days. Only three contested discipline hearings took longer than five days to complete

1% Note: These include matters where there was a withdrawal of the Notice of Hearing. Sometimes multiple matters
involving one Member may be combined, for example, if the College receives a parent complaint and School Board
complaint at or near the same time.
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(lasting 10 days, 15 days and 29 days).'"’

When the Investigation Committee has referred a matter to the Discipline or Fitness to Practise
Committee, the file is transferred to external prosecutors for carriage. They review the file and
prepare a Notice of Hearing. The Notice of Hearing focuses on the allegations referred by the
Investigation Committee and categorizes them as professional misconduct,'” incompetence'®

and/or incapacity.''’

The Notice of Hearing is sent to College staff to review for accuracy and then forwarded to the
Registrar for signature. It is returned to the external prosecutors to serve on the Member. I am
advised that there can be some period of delay in this process. This should not be a time

consuming process.

I recommend timelines be set for the drafting, reviewing, signing and serving of the Notice of

Hearing.

i. Composition of Discipline Panels

I have been advised delay is often occasioned by difficulty in scheduling a panel. Since January
2005, 49 individuals appointed to the Discipline Committee have served as panel members.
Nine members who were appointed to the Discipline Committee never sat on a panel.''' One

former chair of Discipline sat on a high percentage of all matters that came to the Committee.

"7 Information provided to the Review from College staff.
108 Professional Misconduct, O. Reg. 437/97, s. 1.
°0CTA4, 5. 30(3).

"0°0CT4, 5. 31(2).

" Information provided to the Review from College staff.
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All Committee members should share equally in the work of the Committee. A range of

experience of members brings different and valuable perspectives to the adjudication process.

In most self-regulated professions, a Hearings Co-ordinator identifies members of the Committee
who are available and have no conflict. Because there has not, in the past, been as broad a
rotation on the panels as there ought to be, I recommend the Hearings Co-ordinator provide a
draft list of available panellists to the Chair of the Discipline Committee. The Chair should
review the list and ensure that the selection of a panel be varied and balanced. The College and
the public must be satisfied that all Committee members are selected for hearings and not a select

few.

Peer Review

The College is specifically empowered to provide peer review for teachers, principals and vice-
principals. In 2006, amendments to the Act included section 40(1) which specifically provided

the Council [of the College] may make regulations:

14.2 requiring that a panel established to hear or review a matter relating to a
principal or vice-principal must include a principal or vice-principal.

This amendment was also specifically referred to in the Minister’s comments to the legislature,

when the Bill was before the House in 2006.

Shortly after the Bill received Royal Assent, the College wrote the Minister of Education. They

13

advised her “...the Council does not wish to exercise its authority at this time.” They also

advised the Minister of the Motion passed by College Council which affirmed their position that
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peer review does not require regulations that would mandate peer review for one segment of
their membership; and, that such a practice would open the door for other segments of the

College’s membership to request the same.

That position has apparently not changed in the ensuing five and a half years.

Although there may be some merit in the College’s position, I do not accept its rationale.
Teachers correctly assert one of the values of self-regulation is peer review, yet they deny
principals/vice-principals this right. A principal facing an allegation of misconduct or
incompetence will be adjudicated by teacher union members, even when the allegation may have
come from a teacher and/or the conduct being complained of is a managerial issue. In my view,
principals could not but come to the conclusion that there exists a reasonably founded
apprehension of bias when their conduct, particularly in cases where teachers are the
complainants, and/or the conduct in issue flows from a managerial action by the principal, is

being adjudicated without a principal/vice-principal perspective.

I recommend that legislation be amended to require that a panel established to hear or review a
matter relating to a principal or vice-principal must include a principal or vice-principal or retired

principal or vice-principal.

Roster

The Act and College by-laws provide for the establishment and maintenance of a roster of
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panellists for the statutory committees, which includes the Discipline Committee.' '

Currently, there are only three roster panellists for the Discipline Committee. This is clearly
inadequate. There must be sufficient French language representation so that these hearings are
not delayed, which I understand is sometimes the situation. Striking a panel should rarely, if
ever, be a cause for delay. On its face the Committee appears to have adequate members.

However, the roster, particularly if expanded, will be available where required.

I recommend the government exercise its authority to appoint additional members to the
roster,'” including persons who have no teaching background. Processes should be established

to ensure an adequate number of bilingual and principal/vice-principal members.

ii. Scheduling Issues Resulting in Delay

We were advised that unavailability of counsel is the source of much delay. It is imperative that
as soon as a Notice of Hearing has been served, a “scheduling hearing” be agreed upon or fixed,
no later than 30 days from the date the Notice of Hearing was served. If required, a single
member of the Discipline Committee should be authorized to conduct such hearing at which the
parties or counsel attend, in person or by phone, to fix a pre-hearing date, dates for any required
pre-hearing motions and hearing date(s). The pre-hearing date should be no later than 60 days

after the scheduling hearing. The hearing date(s) should be within 60 days thereafter.

When setting hearing dates it is important that the parties be realistic in their time estimates, and

"2.0CTA, 5.17(3) and s. 17(4) and College by-laws, s. 33.
50CT4, 5. 17(4).
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be expected to stay within them. It is unacceptable to have cases run beyond the scheduled times
then be adjourned for weeks or months for continuation. To have hearings spread over months is
not only terribly inefficient for the witnesses, the lawyers and the adjudicators, it also causes
unnecessary stress to the Member and the adjudicators who have the obligation to write the

decision.

iii. The Notice of Hearing

Currently, the hearing date and a summary of the allegations are posted 10 business days prior to
a hearing. This is not sufficient. Interested parties, including the public, can only be informed as
to when a matter will be heard if they check the website every single day. The Notice of Hearing
must be posted when served on the Member and the website must disclose each step of the

process and be updated with every scheduling change.

An issue has arisen regarding the content of the Notice of Hearing. The College’s Rules of
Procedure provide what must be contained in the Notice.''* The jurisprudence sets out the extent
of the particularity required. It must be remembered that, like a pleading, the Notice of Hearing
must contain a concise statement of the material facts and allegations, but not the evidence. The
evidence is to be presented in a public forum where it will be heard and weighed by a trier of
fact. The College must be mindful that these Notices of Hearing are publicly-available
documents. Fairness to the Member and to the process dictates that care and consideration be

given to its drafting.

"4 Rules of Procedure of the Discipline Committee and of the Fitness to Practise Committee, Rule 4.01(1).
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The issue of posting a Notice of Hearing containing lengthy and specific allegations, which are
later withdrawn or on which the Member is found not guilty, troubles me. It is important that
there be a public record of the Discipline Committee and the matters that are dealt with. It is
equally important, in my view, that a Member, who has been either found not guilty or has had
allegations withdrawn, should not be required to continuously face a public record of allegations
on which he/she has been cleared. I do not have an easy solution to the conundrum. Some
Members would say — there was a “public record” of the allegations against me — there should
also be a public record of the allegations having been withdrawn or dismissed by the Discipline
Committee. There is also the problem, if no mention of the results is posted on the register, the
public may continuously remain aware only of the allegations and not know the result or if the

matter is still outstanding.

I suggest this issue be resolved by discussions between counsel for the unions/association, who

normally represent teachers/principals/vice-principals, and the College.

In recent years a significant number of matters brought to the Discipline Committee have been
withdrawn. From 1999 until 2001 only one Notice of Hearing was withdrawn at the Discipline
Committee stage. The increase in the number of Notice of Hearing withdrawals occurring after
2001 may, at least in part, be attributed to changes in the Education Act requiring failed Teacher
Performance Appraisals to be reported to the College. Often there has been insufficient evidence
to prove that this constituted “incompetence.”’’> In 2011, almost 30% of all matters dealt with

by the Discipline Committee resulted in Notice of Hearing withdrawals.

"5 Many of these matters resulted in Notice of Hearing withdrawals as there was not enough evidence present for
the College to prove incompetence.
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In 2008, 81 matters were referred to Discipline or Fitness to Practise. In the same year, 33 were
concluded by having the Notice of Hearing withdrawn. Twenty were withdrawn because there
was no reasonable prospect of a finding of professional misconduct. They were not viable for
prosecution for many reasons - witnesses would not testify, insufficient factual evidence, etc. I
reiterate, prosecutorial viability opinions are often crucial when the Investigation Committee is
considering whether or not to refer a matter to Discipline or Fitness to Practise. Such opinions
should reduce the number of withdrawals and also make the publication of the Notice of Hearing

a more measured step.

iv. In Camera Hearings

Section 32(7) of the Act outlines when disciplinary hearings can be closed to the public: (i)
where matters involving public security may be disclosed; (ii) financial or personal or other
matters may be disclosed of such a nature that the desirability of avoiding public disclosure of
them in the interest of any person affected or in the public interest outweighs the desirability of
adhering to the principle that hearings be open to the public; (iii) a person involved in a civil or
criminal proceeding may be prejudiced; or (iv) the safety of a person may be jeopardized.''® I

find this definition to be far too broad and general.

Courts, be they Family, Civil or Criminal, deal with very sensitive issues each and every day, yet
it is extremely rare that they are closed for that reason. Regulatory hearings should be governed
by those same principles. The overriding principle must be transparency and openness. All

hearings must be open unless there are exceptional circumstances which require otherwise.

"1® Very similar provisions are found in s. 45(2) and s. 45(3) of the HPPC.
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V. Publication Bans

There is no provision in the Ontario College of Teachers Act that permits the Discipline

Committee to order a publication ban.

Section 45(3) of the HPPC provides that if the panel orders the public excluded from a hearing,
it may make necessary consequential orders to prevent public disclosure, including orders
banning the publication or broadcasting of those matters. Such an order does not prevent the

publication of anything contained on the register and available to the public.'"’

A legislative change was recommended that mirrors the provisions of the HPPC to enable
Discipline panels to order publication bans on particular matters arising from Discipline
proceedings.''® It was also noted that ordering a publication ban should be used sparingly and

not as a regular practice.

Council recommended the following amendment to the Ontario College of Teachers Act at its

November 2009 meeting:

(1) Upon request, a panel shall make an order that no person shall publish the
identity, or any information that could disclose the identity, of:

(a) any person under the age of eighteen years who is a witness in a
hearing or who is the subject of evidence at a hearing;

(b) any witness whose testimony is in relation to allegations of a member’s
misconduct of a sexual nature involving the witness; or

T HPPC, 5. 45(4).
8 April 14, 2009 Issue Sheet.
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(c) any person who is the subject of evidence at a hearing in relation to
allegations of a member’s misconduct of a sexual nature involving that
person.

(2) A request for an order referred to in subsection (1) may be made by any
person described in subsection (1), or, where the person is under the age of
eighteen years, by the College.

(3) Notwithstanding any order made pursuant to this section, the information
prescribed in section 23 of the Act concerning the member whose conduct was in
issue at the hearing, shall be available to the public on the register.

This recommendation subsequently became part of the suggested amendments sent to the

Minister of Education in March 2011.

The Robins Report recommended similar changes:

Recommendation 38: Publication bans upon identity

38.1 The Statutory Powers Procedure Act and the Labour Relations Act, 1995
should be amended to specifically address publication bans upon the identity of
affected persons and information that could disclose their identity. The Ontario
College of Teachers Discipline Committee’s Rules of Procedure should also
specifically address such bans.

38.2 Such amendments should provide, inter alia, that:

(a) publications bans are available, in the least, for witnesses or persons
allegedly subjected to sexual misconduct relevant to the proceedings;

(b) the tribunal shall inform, at the first reasonable opportunity, any
witness under the age of 18 and any person allegedly subjected to sexual
misconduct relevant to the proceedings of the right to apply for such an
order;

(c) such an order shall be made upon application of the witness or person
allegedly subjected to sexual misconduct relevant to the proceedings or by
the party sharing a common interest with that witness or person.
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(Alternatively, such an order shall be made, unless the interests of justice
otherwise requires.)' "

I agree with that recommendation.

vi. Sanctions

Should there be mandatory minimum penalties for certain offences?

Section 51(5) of the HPPC provides that if a panel finds a member has committed an act of
professional misconduct by sexually abusing a patient, the panel, in addition to other sanctions
imposed, shall revoke the member’s certificate of registration if the sexual abuse consisted of, or
included, any of the following: (i) sexual intercourse; (ii) genital to genital, genital to anal, oral
to genital, or oral to anal contact; (iii) masturbation of the member by, or in the presence of, the
patient; (iv) masturbation of the patient by the member; (v) encouragement of the patient by the

member to masturbate in the presence of the member.

The primary purpose of sentencing for professional misconduct is to ensure the public is
protected from acts of professional misconduct. The British Columbia Court of Appeal stated

the following:

In cases of professional discipline there is an aspect of punishment to any penalty
which may be imposed and in some ways the proceedings resemble sentencing in
a criminal case. However, where the legislature has entrusted the disciplinary
process to a self-governing professional body, the legislative purpose is regulation
of the profession in the public interest. The emphasis must clearly be upon the
protection of the public interest, and to that end, an assessment of the degree of

' The Honourable Sydney L. Robins, Protecting Our Students: A Review to Identify & Prevent Sexual Misconduct
in Ontario Schools (Toronto: Ontario Ministry of the Attorney General — Queen’s Printer for Ontario, 2000) at 261.
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risk, if any, in permitting a practitioner to hold himself out as legally authorized to
practice his profession. The steps necessary to protect the public, and the risk that
an individual may represent if permitted to practice, are matters that the
professional’s peers are better able to assess than a person untrained in the
particular professional art or science...'”’ (underlining mine)

Some factors taken into account in determining how the public might be best protected include:

e specific deterrence of the member from engaging in further misconduct;
e general deterrence of other members of the profession;

e rchabilitation of the offender;

e punishment of the offender;

e isolation of the offender;

e denunciation by society of the conduct;

e the need to maintain the public’s confidence in the integrity of a profession’s ability to
properly supervise the conduct of its members;

e ensuring the penalty imposed is not disparate with penalties imposed in other cases.'*!

In determining a proper penalty for an offence, the following mitigation factors have been
considered:

e the attitude of the individual after the offence was committed.'”> If the individual
recognizes that his or her conduct has been wrong, a lesser punishment is often imposed;

e the age and inexperience of the individual;'*

e whether the misconduct is the individual’s first o’ffence;124

e whether the individual has pleaded guilty to the charge and taken responsibility for his or

120 McKee v. College of Psychologists of British Columbia, [1994] B.C.J. No. 1778 at para. 7 (C.A.).

12! James Casey, The Regulation of Professions in Canada (Toronto: Carswell, 1994) at 14-6.

122 Ratsoy v. Architectural Institute of British Columbia, [1980] B.C.J. No. 1844 at para. 3 (S.C.).

' In Re Percy E. Hagel, [1912] M.J. No. 23 at para. 27 (K.B.).

2% College of Physicians and Surgeons of Ontario v. Boodoosingh, [1990] O.J. No. 921 at p. 3 (Div. Ct.), affirmed
[1993] O.J. No. 859 (C.A.).
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her actions.'®

(Note: a refusal to admit guilt does not justify a higher penalty.);
e whether restitution has been made by the offender;'*°
e the (otherwise) good character of the offender;'?’

. . . 128
¢ along unblemished record of professional service.

A penalty will be found to be unreasonable if it does not bear a direct relationship to the

wrongdoing that the individual committed.'*

The importance of considering previous sentences imposed in other instances of professional

misconduct has been stated in the following manner:

Any sentencing involves an onerous exercise of will that involves a conscious act
of balancing and comparison... A conscious comparison should be made between
the case under consideration and similar cases wherein sentences were
imposed...""

Cases involving sexual abuse and sexual misconduct by a teacher involving a student are most
serious offences. This is a fundamental violation of the trust the public has placed in that

teacher.

In my view, the penalty for such violations should almost invariably be revocation of
membership and the authority to teach. Anything less brings disrepute on the College and the
profession. Having said that, my experience as a Crown Attorney, as a judge, and now as a

public lawyer, causes me to be reluctant to recommend mandatory minimum sentences. The

125 Hussein v. Ontario College of Pharmacists, [1990] O.J. No. 1755 (Div. Ct.).

2% In Re Percy E. Hagel, [1912] M.J. No. 23 at para. 25 (K.B.).

27 Conforzi v. Assn. of Professional Engineers of Ontario, [1987] O.J. No. 940 at p. 2 (Div. Ct.).

128 Conforzi v. Assn. of Professional Engineers of Ontario, [1987] O.J. No. 940 at p. 2 (Div. Ct.).

12 Adamo v. College of Physicians and Surgeons of Ontario, [2007] O.J. No. 1168 at para. 40 (Div. Ct.).
130 Stevens v. Law Society of Upper Canada (1979), 55 O.R. (2d) 405 at 411 (Div. Ct.).
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potential mischief and injustice a mandatory sentence may cause (and I use the word “may”
advisedly), outweighs its merits. None of that, however, should detract from what I have earlier
said: the penalty for sexual abuse or sexual misconduct should almost invariably result in the

revocation of a teaching certificate.

I was asked to comment on the appropriateness of the disciplinary outcome in previous
decisions. As one can see in comments made by various adjudicative bodies, authors and
commentators, an “appropriate” penalty can at best only be described as “an appropriate range of
penalty.” Sentencing is always a difficult and complex process. I must be cognizant of the fact
that penalties imposed by this legislatively-created body are subject to judicial review and
appeal. 1 am reluctant to impose my view of legally imposed dispositions except as already

expressed in this report.

I am confident the Investigation, Discipline and Fitness to Practise Committee members, who
have taken an oath to act in the public interest, will be cognizant of their responsibility to impose

an appropriate penalty as required for offences which they are adjudicating.

vii.  “Publication” of Decisions of the Discipline Committee

The Act provides that when the Discipline Committee finds a Member guilty of professional
misconduct, it may direct that the finding and the order of the Committee be published (in detail
or in summary, with or without the name of the Member) in the official publication of the

College and in any other manner or medium that the Committee considers appropriate in the
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particular case."”'!

As of October 5, 2007, full decisions of the Discipline Committee for hearings held in public
have been available in the College’s Margaret Wilson Library in both English and French, with
the member identified but victim and child witness names and other identifying information
removed. Electronic copies of these decisions in both English and French have been available on
Quicklaw. Decision summaries have been available in English and French in the College’s
magazine and on the College’s website where publication has been ordered. If the Discipline
Committee orders that the Member’s name be withheld, the decision summary will appear with

the name withheld.

The HPPC does not give its discipline committee any discretion with respect to publication.

Section 56 of the HPPC mandates publication, at least in the annual report.

I recommend legislation be amended to remove from the Discipline Committee any power to

make orders restricting publication, other than a publication ban, as described above.

Following discussions with the Minister of Education and the College, the College has recently

published full decisions of the Discipline Committee on its website.

Decisions of the Discipline Committee including those that flow from the Dispute Resolution
agreements must be published and available on the website and the name of the Member must be

included.

BLOCTA, s. 30(5)(#3).
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Quarantined Decisions

Fourteen decisions of the Discipline Committee, resolved via the Dispute Resolution Program
between 2001 and early 2007, have been “quarantined” - an agreement was made not to make
these decisions publicly available in the library or on Quicklaw. It was the opinion of the
College that these cases involved matters that were on the “low end” of the spectrum of matters
heard by the Discipline Committee. Though allegations in some of these cases included
allegations related to sexual abuse, in none of these cases was it alleged that there had been a

sexual relationship with a student.

I have been advised this practice has ended. It should. I recommend there be regulation

preventing such agreements in the future.

Redaction Guidelines

The College developed a redaction policy under which Discipline Committee decisions from
open hearings are reviewed by staff and all identifying information about victims and child

witnesses is redacted before the decisions are made available to the public.'*?

Section 7 of the guidelines outlines when redacting of complainant/witness personal information
should take place. Pursuant to s. 9.1(a) of the guidelines, the name of the Member who was the
subject of the Discipline Committee proceedings should not be redacted. However, pursuant to

s. 9.1(a)(1), notwithstanding s. 9.1(a), the Member’s name should be redacted if identification of

"2 Information provided to the Review from College staff.
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the Member would of necessity identify a vulnerable victim or witness.

viii.  Contents of the Register

The Registrar of the College must maintain a register, available for inspection,'*® which must

contain the following information:

e cach Member’s name and the class of certificate of qualification and registration and any
certificates of additional qualifications that the Member holds;

e the terms, conditions and limitations imposed on each certificate of qualification and
registration;

e a notation of every revocation, cancellation and suspension of a certificate of
qualification and registration; and

e information that a committee of the College directs shall be included'**

Section 25.01 of the College by-laws further requires:

e cach Member’s College registration number;

e subject to any order of the Discipline or Fitness to Practise Committees, if a
finding of professional misconduct, incompetence or incapacity has been made:
(1) that fact, (ii) the date of the finding, (iii) the penalty, (iv) if under appeal, a
notation to that effect, (v) if terms, limitations, conditions have been imposed, a
notation to that effect;

e the date on which the Member’s certificate of qualification and registration was
issued and, if applicable, the termination or expiration date;

e the basic qualifications of the Member as entered on the Member’s certificate of
qualification;

e any additional qualifications of the Member as entered on the Member’s
certificate of qualification;

B30CTA4, s. 23(1) and s. 23(3).
BY0CTA4, 5. 23(2).
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e any program of teacher education which has been completed by the Member and
entered on the Member’s certificate of qualification.

Under the HPPC, a register shall be posted on the College’s website in a manner that is
accessible to the public or in any other manner and form specified by the Minister.'”> The
register shall contain “A notation of every matter that has been referred by the Inquiries,
Complaints and Reports Committee to the Discipline Committee under section 26 ... until the
matter has been resolved.”’*® The Ontario College of Teachers Act does not specify that the
register shall be posted on the College’s website, nor that there be notations of all referred

matters until resolved.

The Public Interest Committee has recommended an amendment to the College’s legislation or
by-laws to provide that the public register contain a reference to a Notice of Hearing once the
notice has been issued.”’ I agree with this reccommendation. I also recommend the Act mandate

that the register be posted on the College’s website.

Undertakings, Agreements and Restrictions

The by-laws of the Royal College of Dental Surgeons of Ontario allow for the inclusion on the
register of restrictions as a result of an undertaking or agreement between the member and the
College. It also allows a summary of a restriction imposed on a member’s right to practise that

95138

has been imposed by a “court or other lawful authority. This could include restrictions as a

result of bail conditions or a criminal conviction resulting in incarceration or a sentence

B35 HPPC, 5. 23(5).

B¢ HPPC, 5. 23(2)(#6).

17 September 27, 2011 Report of the Public Interest Commiittee.

1% Royal College of Dental Surgeons of Ontario, by-law No. 7, s. 15.2 and s. 15.3.
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amounting to house arrest.

The Public Interest Committee has recommended an amendment to the legislation or by-laws to
allow for the placement on the public register of undertakings and information about the results

of criminal proceedings involving the Member.'*’

I agree with this recommendation and would suggest a by-law provision similar to that of the

Royal College of Dental Surgeons of Ontario.

Also raised was a concern that the posting on the register should match precisely any MOA that
resulted in an order. The College must be careful regarding the accuracy of the posting to the

register.

Removal of Information from the Register

The Ontario College of Teachers by-law 26.01'* currently outlines information that must be

removed from the register:

e If (i) a finding of professional misconduct, incompetence or incapacity was made against
a Member, (ii) the penalty imposed was a reprimand, admonishment, counselling, or a
fine, and (iii) at least three years have elapsed since the penalty order became final, the
finding of professional misconduct, incompetence or incapacity and the penalty shall be

removed from the register, subject to any order of the Discipline or Fitness to Practise

139 September 27, 2011 Report of the Public Interest Commiittee.
140 See also OCTA, s. 30(5)(#1).
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Committees.

e If (i) terms, conditions or limitations were imposed upon a Member’s certificate, and (ii)
the terms, conditions, or limitations have been removed, the fact and content of the terms,

conditions, or limitations shall be removed from the register.

The College of Physicians and Surgeons of Ontario (“CPSQO”) by-laws provide that a finding of
professional misconduct and a penalty of reprimand or fine is not removed from the register until

at least six years have elapsed since the penalty order became final.'*'

The Ontario College of Teachers’ by-laws provide for removal from the register after three years
(subject to the order of a committee) and applies to matters of professional misconduct,
incompetence or incapacity where a reprimand, admonishment, counselling or fine have been
imposed. On the other hand, the CPSO removal applies only to a reprimand or fine and all other

matters remain recorded on its register.

I recommend that unless the Committee orders a longer period, the finding is to be removed from
the register if at least three years have elapsed, from the date of a finding of professional
misconduct, incompetence or incapacity, if a penalty of reprimand, admonishment, counselling

or fine have been imposed.

If a suspension or revocation is imposed, it shall remain on the register.

11 CPSO general by-law, s. 50.1(1)(e).
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ix. Reinstatement and Variation Hearings

When a Member’s certificate is suspended or revoked, the Member may apply for reinstatement
a year after the decision is rendered. A Member may also apply for a variation proceeding when
they wish to remove or modify terms, conditions or limitations placed on their certificate.
Hearings of the Discipline Committee and Fitness to Practise Committee involving reinstatement

or variation are closed to the public.'** This must be changed.

The Public Interest Committee recommended and Council has passed a motion recommending

amending the College’s legislation to reflect the following:

e Where the original disciplinary proceedings were held in public, the reinstatement or
variation proceedings should also be held publicly unless there are compelling

considerations that might dictate otherwise.

e Where the fitness to practise proceedings were held with the public excluded, the
subsequent reinstatement or variation proceedings should also be held in camera unless

the Member makes the request that they be public.'®

The Public Interest Committee found no justification, other than legislation, to have all
reinstatement or variation proceedings before a Discipline Committee conducted in camera. It
believed that the principles that determined whether the original proceedings were held publicly

or closed are equally relevant at the reinstatement and variation stages. It stated that where

120CTA4, s. 33(9) and s. 33(14).
143 public Interest Committee Work Plan for the 5 Council, and Council Meeting Minutes June 3-4, 2010.
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reinstatement or variation proceedings originated from Discipline proceedings that were public,
both the public and members of the profession continue to have a vested interest in the outcome

of such proceedings, which should be public.

These recommended amendments were sent to the Minister of Education in March 2011.

Under the HPPC, reinstatement hearings are presumed to be open to the public, absent
compelling reasons to hold it in camera."* Where the underlying revocation or suspension was
based on the member’s incapacity, the application for reinstatement is referred to the Fitness to

Practise Committee, and the hearing would normally be held in camera.'®

There is no valid reason why reinstatement or variation proceedings flowing from public

hearings should be held in camera. 1 agree with the Public Interest Committee recommendation.

A Member whose certificate has been revoked or cancelled can reapply after one year for
reinstatement (assuming the Discipline Committee did not fix the period).'*® The HPPC
provides that in cases of sexual abuse, at least five years must elapse before reapplying.'*’ 1

recommend that the one year period in the Ontario College of Teachers Act be amended and

extended to five years for sexual misconduct.

Y HPPC, s. 73(3)(#7).
5 HPPC, s. 73(4)(#10).
H0CTA, s. 33(4).

YT HPPC, s. 72(3)(a).
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X. Scheduling the Hearing and Reaching a Decision

Statistics I have been provided disclose significant periods of delay between the time the Notice
of Hearing is issued and the Discipline Committee decision released. I have already identified
and commented on some of the reasons for this delay. There are other factors which include

hearing schedules, the decision making process and the actual writing of the decision.

I recommend the Discipline panel schedule sittings on consecutive days, and that the sitting
schedule be for full days, five days a week. But for exceptional circumstances, there should be
no period of interruption from the commencement of the hearing to its conclusion. The evidence

cannot be interrupted.

I am advised that the College with the proper resources can run two hearing rooms concurrently.
Knowing the resources available to both the external prosecutors and the Member’s counsel, I
see no reason why there should be any delays. All parties involved in the process must be

motivated to move the hearing along uninterrupted to its conclusion.

As 1 earlier indicated, it is not only inefficient, it is unfair to all involved to have hearings

interrupted, let alone interrupted for weeks or months.

At the conclusion of the hearing the Discipline panel should remain and make every effort, no
matter how long that may take, to arrive at a preliminary decision. One member of the panel
should be designated, either by consensus or by the Chair of the panel, to write the decision.
That member should, within a specified time period (60 days), write draft reasons and circulate

them to the other panel members. If the members need to re-assemble at this time, such
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meetings should, in the normal course, occur electronically. If that is not practical, then they
should re-assemble on a weekend or time immediately available to all panellists. This process
may occur more than once but it should always be with recognition that the written decision
(including a dissent if there is one) be released within four months from the receipt of the last

submissions.

The above recommendations are made knowing only too well the difficulty of managing
hearings, the adjudicative process, decision making and writing decisions. It is difficult. It is

demanding. It is time consuming.

I recommend that members of the Discipline Committee, the Fitness Committee or “the roster”
who have outstanding decisions of more than one month not be assigned to another hearing and,
preferably, that panels be structured with members who have no outstanding decisions.

However, even utilizing the expanded roster, that may not always be possible.

I recommend that a policy be put in place that ensures all Investigation, Discipline, Fitness and
roster members be provided judgment writing and decision making instruction programs on a
fixed and regular basis. To that end the College can work cooperatively with other colleges, with
SOAR'* and the other talent available with experience in this specialized area. I encourage the
College to consider hiring, or retaining, on an ad hoc basis, an editor. That will assist
immeasurably in the decision writing process. Such assistance, whether from an editor or from
independent legal counsel, will not in any way interfere with the independence of the decision or

the process. Other colleges face similar challenges with the decision and judgment writing

18 Society of Ontario Adjudicators and Regulators “SOAR”.
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process. 1 encourage the College Committees to engage with other colleges, as is already the

custom, to discuss and seek common improvements in the investigative and adjudicative process.

H. Stays Pending Appeal

Unless a Committee orders otherwise, when a Discipline or Fitness to Practise Committee
decision is appealed, the decision and order of the Committee is stayed until disposal of the
appeal.'”® If the College wishes an order to remain in effect pending the appeal, the onus is on
the College to request the Committee to expressly provide such an order notwithstanding an
appeal. If the Committee refuses to make such an order, the College may bring a motion to the

Divisional Court, requesting the Court to lift the stay.

The Public Interest Committee recommended and Council has passed a motion recommending
the Act be amended to provide that an appeal from a decision and order of the Discipline or
Fitness to Practise Committee does not operate as an immediate and automatic stay of the

150
order.

This recommendation subsequently became part of the suggested amendments sent to the
Minister of Education in March 2011. I agree with Council’s recommended amendments to the

Act.

199 Statutory Powers Procedure Act, R.S.0. 1990, c. S.22, s. 25(1).
130 pyblic Interest Committee Work Plan for the 5™ Council and Council Meeting Minutes June 3-4, 2010.
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1. Teacher Performance Appraisals

Sections 277.40(1) and 277.40.5(1) of the Education Act"™' provide that when a School Board
terminates a teacher’s employment as a result of three unsatisfactory teacher performance
appraisals, the secretary of the School Board must promptly file a complaint with the College
regarding the reasons for termination. In addition, where a teacher employed by a Board resigns
while he/she is on review status, the secretary of the Board must promptly file a complaint

advising the reasons for the teacher having been placed on review status.'”

The College’s Council has recommended a revised structure for the notification by an employer
(School Board) to the College."”®> Currently, such notification must be handled as a formal
public complaint."”* The Council recommendation would treat it as a regular employer

notification which would give the Registrar flexibility in how to deal with the matter.

This recommendation subsequently became part of the suggested amendments sent to the

Minister of Education in March 2011.

I agree with this recommendation.

J. Role of the Public Interest Committee

With respect to the need for a Public Interest Committee, it is interesting to note that, prior to the

PI'R.S.0.1990, c. E.2.

2 Education Act, R.S.0. 1990, c. E.2, s. 277.40(2) and s. 277.40.5(2).

133 Council Meeting Minutes November 12-13, 2009 and information provided to the Review from College staff.
% Education Act, R.S.0. 1990, c. E.2, s. 277.40(3) and s. 277.40.5(3).
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legislative changes in 2006, the majority of members of Council were College Members in a
variety of positions (classroom teachers, supervisory officers, principals/vice-principals, etc.).
When this was changed so that the majority of Council were now unionized classroom teachers,
the Public Interest Committee was created. The members are not Council members but they are
a Committee of Council. Their sole role is to provide advice to Council on matters relating to

the “public interest.”

The Public Interest Committee is not well known, either by the profession or the public. The
Committee and its recommendations, however, generally appear to carry little weight with the
Council. I find their Reports to be first rate and deserving of much more attention by the
Council. That being said, and it may be beyond my mandate to comment, I question whether the
very existence of the Committee is overall beneficial. Their work is thoughtful and their
“product” thought provoking, but I cannot help but think the very existence of this (external)
Committee, consciously or sub-consciously, permits every Council member to accept it is the
Public Interest Committee’s role and responsibility to deal with “public interest.” The reality is
that public interest is a cornerstone of the Ontario College of Teachers. It must underlie each and
every decision made by Councillors of the College. Public interest is and should be at the

forefront of all the College’s work.

That is unfortunately not enhanced when the Public Interest Committee is seen to be, and is

apparently, treated more like an appendage of the College rather than its foundation.

K. Composition of Council

As described in Chapter I, Council is comprised of 37 members, 23 elected by members of the
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1."° There has been cynicism

College and 14 appointed by the Lieutenant Governor in Counci
expressed to us about the relationship of the teacher unions with Council. This is exacerbated

when, as we are told, prior to each Council meeting, the elected members of Council meet with

their respective unions to consider and be informed on the upcoming Council agenda.

Those optics do nothing to enhance the independence of the Discipline, Investigation and Fitness

to Practise Committees that [ have been asked to review.

Whilst I recognize that cases before the Investigation Committee and/or Discipline Committee
would not be on the Council meeting agenda, the perception of impartial independent
adjudication, which is vital at both the Investigation Committee and at the Discipline Committee,

is compromised.

“Justice must be rooted in confidence.” There must be public confidence that decision-makers
are impartial. Adjudicators cannot be subject to outside influence. They must make impartial
decisions based solely on fact and law. Of equal importance, they must be seen by everyone as
being capable of making impartial decisions. Those Committee members must ensure they
distance themselves from the unions who almost invariably, through legal counsel, represent the
Member who comes before them for adjudication. Participating in caucus meetings with their

respective unions and associations, prior to Council meetings, sends a contrary message.

Members of Investigation, Discipline and Fitness to Practise Committees should be prohibited

from attending such meetings. They should also be prohibited from holding any elected or

350CT4, 5. 4Q2).
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appointed union/association positions during their tenure on those Committees. To permit

otherwise is to place a cloud over their important role as independent adjudicators.

I have attempted to make recommendations regarding those issues which I believe will improve
transparency and efficiency of the College’s processes and procedures. This will take effort on
the part of all participants in this system. It will however, I believe, result in a process that will

serve and protect the public interest.
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v CONCLUSION

The only other College of Teachers in Canada was the British Columbia College of Teachers. In
January 2012, that College was disbanded by the Government of British Columbia. I have
examined the structure in England which has recently been drastically revised. Little positive
guidance can be gained either from the former B.C. experience or the English experience. I have
met with and studied other self-regulating professions in Ontario. All that I approached and
many who approached me were generous in the time and information provided for this Report. 1
am most grateful to all of them for the many wise and thoughtful practices they shared with me

as well as the generosity of time and expertise they have provided.

As I have said throughout this Report, it is a privilege to self-regulate. With this privilege comes
enormous responsibility. I believe the Investigation, Discipline and Fitness to Practise
Committees of the Ontario College of Teachers are aware of their important responsibility to the
public. I believe their role and the College’s public perception will be greatly enhanced if the

recommendations I have made are implemented.
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\% LIST OF RECOMMENDATIONS

Recommendation 1: The College should develop a communication strategy to increase public
awareness of the College and its mandate. This would include explaining the distinction
between its role and responsibility and that of School Boards. (Page 24)

Recommendation 2: Section 28.01 of the College’s by-laws requires a complaint to be in
writing. The by-law should be changed to accept complaints made in a form other than writing.
An approach similar to that found in s. 25(4) of the Health Professions Procedural Code should
be used. (Page 25)

Recommendation 3: To ensure consistency in reporting by School Boards, the College must
better define “restrictions on the member’s duties” (section 43.2 of the Ontario College of
Teachers Act) which initiates the School Board’s reporting obligation. (Pages 25-26)

Recommendation 4: Legislation should require the School Board to provide the College with
all relevant information relating to a complaint within a defined timeframe. (Page 26)

Recommendation S5: School Boards should provide the Member a copy of the reporting letter
they send to the College pursuant to s. 43.2 and s. 43.3 of the Ontario College of Teachers Act.
For public complaints, the College should advise the Member as soon as practicable of the
complaint. The Member should be kept apprised of the status of the complaint and provided
with an updated summary of all relevant information known to the College. (Page 26)

Recommendation 6: The College should not grant Members indeterminate time to reply to a
complaint. The Act should be amended to permit a maximum of 60 days to reply. The College
should proceed if no response within the prescribed period. (Page 27)

Recommendation 7: The College should only in exceptional circumstances place an
investigation in hiatus pending criminal or Children’s Aid Societies investigations. College
investigations should only be put on hold if it is expedient and efficient, or if the police or
Children’s Aid Societies request the College to do so. (Page 28)

Recommendation 8: There should be a legislated obligation for other public agencies to
provide the College with a person’s record, if failure to disclose it is likely to cause the person or
another person physical or emotional harm and the need for disclosure is urgent. (See formerly
proposed section 182 of the Ontario Child and Family Services Act.) (Page 28)
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Recommendation 9: The statutory duty of confidentiality in section 48 of the Ontario College
of Teachers Act should be amended to permit disclosure to bodies that govern a profession inside
or outside of Ontario, and a police officer to aid an investigation undertaken with a view to a law
enforcement proceeding or from which a law enforcement proceeding is likely to result. (Page

30)

Recommendation 10: There should be a greater mutual sharing of information between the
College and School Boards. (Page 30)

Recommendation 11: Section 48 of the Ontario College of Teachers Act should be amended to
permit the College to provide a Member’s response to a complainant. A summary only of the
response should be provided if the response would exacerbate the tension between the Member
and the complainant. (Page 30)

Recommendation 12: The Registrar should be authorized, in an emergency situation, to appoint
an investigator if he/she believes the Member’s conduct is likely to expose a student to harm or
injury, and there is not time to seek the approval of the Executive Committee. This authority
could be similar to that contained in s. 75(2) of the Health Professions Procedural Code. (Page
31)

Recommendation 13: There should be clear legislative provisions governing the Dispute
Resolution Process. (Page 31)

Recommendation 14: If a complaint, if proven, would likely result in the Member receiving a
caution or admonishment by the Investigation Committee, that matter should be in the Dispute
Resolution stream. Such decisions of the Investigation Committee should not, in the general
course, be publicized or entered on the register. The complainant, however, should be notified of
the result. A single member of the Investigation Committee should have authority to dispose of
such matters. No other matters should be resolved by way of Dispute Resolution at the
Investigation Committee stage. (Page 33)

Recommendation 15: Dispute Resolution Officers should take all reasonable steps to consult
with School Boards, or complainants who are members of the public, before reaching an
agreement with a Member regarding a complaint. (Page 33)

Recommendation 16: Where the allegation relates to sexual abuse or sexual misconduct, the
matter should not be eligible for Dispute Resolution at the Investigation stage. These matters

must be dealt with in a public Discipline hearing, after referral by the Investigation Committee.
(Page 33)

72



Recommendation 17: If there has been a criminal conviction for the same conduct that is
before the College, and the Member wishes to plead guilty or for any reason the Member is not
contesting the allegation, the complaint should be “fast tracked” directly to the Discipline
Committee. Legislation should be amended to permit, on consent of all parties, such matters be
sent directly to the Discipline Committee. (Page 33)

Recommendation 18: To assist the Investigation Committee to screen complaints, s. 26(2) of
the Ontario College of Teachers Act should be amended to provide, in addition to “frivolous,
vexatious or an abuse of process”, the Investigation Committee shall decline to investigate if a
complaint “was made for an improper purpose, manifestly without substance, does not warrant
further consideration, or is not in the public interest to further investigate”. (Pages 36-37)

Recommendation 19: The Investigation Committee should in most cases obtain a prosecutorial
viability assessment from the College’s external counsel when considering whether to refer a
matter to the Discipline Committee. (Page 37)

Recommendation 20: Legislative provisions should be included in the Ontario College of
Teachers Act, similar to those found in s. 28 of the Health Professions Procedural Code,
establishing procedural steps to be taken if the Investigation panel has not disposed of a
complaint within 120 days. (Page 38)

Recommendation 21: Disclosure to a Member who is the subject of a complaint should occur as
soon as possible, beginning at the investigation stage and continuing throughout. (Pages 38-39)

Recommendation 22: There should be regulation or legislation similar to s. 26(2) of the Health

Professions Procedural Code requiring consideration of prior decisions involving the Member.
(Page 39)

Recommendation 23: Sections 43.2 and 43.4 of the Ontario College of Teachers Act should be
amended so the requirements are the same for the College reporting back to both notifying and
current employers. (Page 40)

Recommendation 24: Timelines should be set for drafting, reviewing, signing and serving the
Notice of Hearing. (Page 42)
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Recommendation 25: All Committee members should share equally in the work of the
Committee. The Hearings Co-ordinator should provide a draft list of available panellists to the
Chair of the Discipline Committee. The Chair should review the list and ensure that the
selection of a Discipline panel be varied and balanced. (Page 43)

Recommendation 26: The Ontario College of Teachers Act should be amended to require that a
panel established to hear or review a matter relating to a principal or vice-principal must include
a principal or vice-principal or retired principal or vice-principal. (Page 44)

Recommendation 27: The government should exercise its authority to appoint additional
members to the roster, including persons who have no teaching background. Processes should be
established to ensure an adequate number of bilingual and principal/vice-principal members.
(Page 45)

Recommendation 28: As soon as a Notice of Hearing has been served, a “scheduling hearing”
should be fixed, no later than 30 days from the date the Notice of Hearing was served. If
required, a single member of the Discipline Committee should be authorized to conduct such
hearing at which the parties or counsel attend, in person or by phone, to fix a pre-hearing date,
dates for any required pre-hearing motions and hearing date(s). The pre-hearing date should be
no later than 60 days after the scheduling hearing. The hearing date(s) should be within 60 days
thereafter. (Page 45)

Recommendation 29: The Notice of Hearing must be posted on the College’s website when it is
served on the Member. The website must be updated with every scheduling change. (Page 46)

Recommendation 30: There should be limited narrow power, similar to Civil and Criminal
Courts, to close a hearing. (Page 48)

Recommendation 31: The Discipline Committee should be given express authority to order
publication bans, similar to s. 45(3) of the Health Professions Procedural Code and
Recommendation 38 of the Robins Report. (Pages 49-51)

Recommendation 32: The penalty for sexual abuse or sexual misconduct by a teacher involving
a student should almost invariably be revocation of the Member’s teaching certificate. (Page 53)

Recommendation 33: Section 30(5)(#3) of the Ontario College of Teachers Act should be
amended to remove from the Discipline Committee power to make orders restricting publication
of decisions, other than the aforementioned publication ban. (Page 55)

74



Recommendation 34: Decisions, including those that flow from Dispute Resolution agreements
of the Discipline Committee, must be published and available on the website and the name of the
Member must be included. (Page 55)

Recommendation 35: The legislation or by-laws should be amended to require that the register
contain a reference to a Notice of Hearing once the Notice has been issued. (Page 58)

Recommendation 36: The Ontario College of Teachers Act should be amended to require that
the register be posted on the College’s website. (Page 58)

Recommendation 37: The College’s legislation or by-laws should be amended to allow for the
placement on the register of undertakings and information about the results of relevant criminal
proceedings involving the Member. (Page 59)

Recommendation 38: College by-law s. 26.01 and s. 30(5)(#1) of the Ontario College of
Teachers Act should be amended to provide that at least three years must elapse from the date of
a finding of professional misconduct, incompetence or incapacity, if a penalty of reprimand,
admonishment, counselling or fine have been imposed, before the finding is removed from the
register. Suspensions and revocations shall remain on the register. (Page 60)

Recommendation 39: Where the original disciplinary proceedings were held in public, the
reinstatement or variation proceedings should also be held publicly unless there are compelling
considerations that might dictate otherwise. (Page 62)

Recommendation 40: Section 33(4) of the Ontario College of Teachers Act should be amended
to provide that at least five years must elapse before an application for reinstatement can be made
when the finding has been sexual abuse or sexual misconduct. (Page 62)

Recommendation 41: The Discipline panel should schedule consecutive full day sittings. But
for exceptional circumstances, there should be no period of interruption from the commencement
of the hearing to its conclusion. (Page 63)

Recommendation 42: When the hearing is concluded, the Discipline panel must make every
effort to arrive at a preliminary decision. One member of the panel should be designated to write
the decision. That member should, within a specified time period (60 days), write draft reasons
and circulate. If the members need to re-assemble, such meetings should occur electronically or
on a weekend or time immediately available to all panellists. The written decision should be
released within four months from the receipt of the last submissions. (Pages 63-64)
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Recommendation 43: The members of the Discipline Committee, the Fitness Committee or “the
roster” who have outstanding decisions of more than one month should not be assigned to
another hearing and, preferably, panels should be structured with members who have no
outstanding decisions. (Page 64)

Recommendation 44: A policy should be put in place that ensures all Investigation, Discipline,
Fitness and roster members be provided judgment writing and decision making instruction
programs on a fixed and regular basis. (Page 64)

Recommendation 45: The College should consider hiring or retaining an editor on an ad hoc
basis to assist in the decision writing process. (Page 64)

Recommendation 46: The Council recommendation that the Ontario College of Teachers Act be
amended to provide that an appeal from a decision and order of the Discipline or Fitness to
Practise Committee does not operate as an immediate and automatic stay of the order should be
implemented. (Page 65)

Recommendation 47: Sections 277.40(3) and 277.40.5(3) of the Education Act should be
amended to provide that notification by a School Board to the College related to unsatisfactory
Teacher Performance Appraisals be treated as a regular employer notification and not a formal
public complaint. (Page 66)

Recommendation 48: Members of the Investigation, Discipline and Fitness to Practise
Committees should be prohibited from attending the caucus meetings, which are held between
elected Council members and their unions/associations when the Council agenda is discussed.
(Page 68)

Recommendation 49: Members of the Investigation, Discipline and Fitness to Practise
Committees should be prohibited from holding any elected or appointed union/association
positions during their tenure on those Committees. (Pages 68-69)
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